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Plaintiff John C. Prigge (“Plaintiff” or “Prigge”)
conmenced this suit against his former enployer, Sears Hol di ng
Corporation (“Defendant” or “Sears”), alleging that Defendant
discrimnated and retaliated against himin violation of the
Fam |y and Medical Leave Act of 1993 (the “FMLA"), 29 U.S.C. §
2601 et seq., the Americans with Disabilities Act (the “ADA"), 42
U S.C 8§ 12101 et seq., and the Pennsylvania Human Rel ati ons Act
(the “PHRA"), 43 P.S. 8§ 951 et seq.

Def endant noves for summary judgnment on the grounds

that Plaintiff has failed to establish a prim facie case for

discrimnation and retaliation under the FMLA, the ADA, and the
PHRA. In the alternative, Defendant noves for sunmary judgnent
on the grounds that Plaintiff has failed to neet his burden of
provi ding sufficient evidence to establish that Defendant’s

proffered reasons are a pretext under the MDonnell Douglas

f r amewor k.

For the follow ng reasons, Defendant’s notion for



summary judgnent will be granted.

BACKGROUND
A.  FACTS'

For purposes of this notion, the relevant facts are
separated into three tinme periods: (1) Pre-Hospitalization Period
(fromPlaintiff’'s date-of-hire in April 2007 until his
hospitalization on January 24, 2008); (2) Hospitalization Period
(fromJanuary 24 through January 30, 2008); and (3) Post-
Hospitalization Period (from January 31, 2008 until Plaintiff’'s
term nati on on February 26, 2008).

1. PRE- HOSPI TALI ZATI ON PERI OD

Plaintiff was hired as a manager-in-training by Sears
in April 2007. (Pl.’s Dep. 17:2-3, 28:19-24, Sept. 24, 2009.)
Following his hiring, Plaintiff worked at several Sears
departnent stores in order to |learn how to operate and nanage a
store. (ld. at 28:25-29:20.) In Septenber 2007, Plaintiff was
pronoted to manage the Sears store at the Granite Run Mall in
Medi a, Pennsylvania (the “Media Sears”). (1ld. at 29:16-22,
118:15-18; Def.’s Mot. Summ J. at 2.) Upon assignnent to the
Medi a Sears, Plaintiff was under the direct supervision of David
| kkal a (“1kkala”), a regional nmanager for Sears. (Pl.’s Dep
131: 6- 18.)

Plaintiff clains that he nmanaged the Media Sears

! Where any facts are in dispute, they are viewed in the
light nost favorable to Plaintiff as the non-noving party.
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W t hout issue fromthe date of his pronotion until the m ddl e of
January 2008, at which tinme he took an approved vacation from
January 12 through January 20. (1d. at 124:3-5, 137:16- 24,
181:13-183:15, 196:12-197:14.) Plaintiff admts that after
returning fromvacation, he left work early on January 22, 2008
and that he also left work early once or twice in the preceding
weeks. (ld. at 119:2-121:17.)

Def endant, however, alleges that Plaintiff began having
frequent, unexcused absences in Decenber 2007 and that those
absences continued through January 2008. (Def.’s Mot. Summ J.
at 3-5.) Additionally, Defendant alleges that Plaintiff |eft
wor k early on numerous occasions from January 6 through January
11, 2008 and each day from January 21 through January 23, 2008.
(ILd.) Defendant clains that Ikkala met with Plaintiff on January
11, 2008 and addressed his frequent absences and performance.
(ld. at 4.)

2. HOSPI TALI ZATI ON PERI GD

Around January 23 or January 24, 2008, Plaintiff
experienced a severe nental breakdown due to conplications from

Bipolar | Disorder.? (Pl.’s Dep. 89:24-90:14.) On January 24,

2 Bipolar | Disorder is characterized by the occurrence of
one or nmore mani ¢ epi sodes which is a distinct period during
which there is an abnormally and persistently el evated,
expansive, or irritable nood. See Anerican Psychiatric
Associ ation Diagnostic & Statistical Manual of Mental Disorders
357, 382.
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2008, Plaintiff was admitted to the Horsham Clinic?® for treatment
and observation. (ld. at 158:18-25.) Plaintiff had been
schedul ed to work on January 24 but was unavail able to work due
to his hospitalization. (Def.’s Mot. Summ J. Ex. Cat T 14.)

On the day he was hospitalized, Plaintiff’s wife called
the Media Sears, where she spoke to a subordi nate assi stant
manager.* (Pl.’'s Dep. 131:14-16.) Plaintiff’'s wife inforned the
assi stant manager that her husband had been hospitalized and
woul d not be reporting to work that day. (ld. at 136:5-137:8.)
Plaintiff’s wife did not provide further details concerning her
husband’ s hospitalization nor a date on which he would return to
work. (ld.) After this initial phone call, the parties did not
comruni cate again during the hospitalization period. ( See Def.
Mt. Summ J. at 6-7.) Plaintiff was discharged fromthe Horsham
Clinic on January 30, 2008. (Pl.’s Dep. 170:18-21.)

3. POST- HOSPI TALI ZATI ON PERI CD

Following his rel ease fromthe Horsham dinic,

Plaintiff tel ephoned | kkala on January 31, 2008 and stated that
he had been hospitalized since January 24, but was di scharged and
ready to return to work. (Pl.’s Resp. Mot. Summ J. Ex. A at 2.)

Plaintiff clainms that during this conversation he infornmed |Ikkala

3 The Horsham dinic provides conprehensive behavi oral

health services to children, adol escents, adults, and their
fam i es.

4 The parties dispute whether Plaintiff’s wife spoke to
Patricia DePetris or Stephen Del Gippo. However, the parties do
not di spute the substance of that phone call. Thus, the identity
of the recipient is immterial.
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that he suffers fromBipolar | Disorder and that it had caused
his nmental breakdown. (Pl.’s Dep. 135:3-10.) Plaintiff also
states that lkkala infornmed himthat, upon his return to work, he
woul d need to provide nmedi cal docunentation explaining his
absence and clearing himto return to work. (ld. at 135:11-16.)
Plaintiff further alleges that he spoke with | kkala by tel ephone
again on February 1, 2008 at which tine he and | kkal a agreed that
February 4, 2008 woul d be the date he would return to work. °
(Pl.”s Resp. Mot. Summ J. Ex. A at 2.)

On February 4, 2008, Plaintiff did not report to work.
He attributes his failure to return to work to an inability to
obtai n nedi cal docunentation fromhis urologist, Dr. Janes
Squadrito.® (ld.) Despite not reporting to work, Plaintiff did
not contact |kkala until February 7. (See Pl.’s Resp. Mt. Sunmm
J. at 8.) Plaintiff contends that during the February 7
conversation, Ikkala instructed himto report to work on February
11, 2008. (l1d.) Although Defendant disputes that any

conversation occurred on or around February 7, both parties agree

> Defendant clains the return date was set during the
January 31 phone conversation and that no conversation occurred
on February 1. Because the parties agree on the proposed return
date, this discrepancy is inapposite.

6 Dr. Squadrito’s relevance to this case is because
Plaintiff, before his hospitalization, had informed sone
enpl oyees that he was experiencing a recurrence of prostate
cancer and undergoi ng chenot herapy. The parties agree that
medi cal docunentation was requested fromnultiple doctors because
Plaintiff, at least until January 30, 2008, was attributing his
absences to two separate health conditions. (See Pl.’s Dep.
158.)
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that February 11 was the first day that Plaintiff returned to
wor k since before his hospitalization. (See Def.’s Mt. Summ J.
at 10; Pl.’s Dep. 188:24-25.)

Upon returning to work on February 11, Plaintiff
presented I kkala with a note fromDr. Squadrito, the discharge
instructions fromthe Horsham Cinic, and a note froma soci al
wor ker at the Horsham Cinic.’ (Pl.’s Resp. Mbt. Sunm J. at 8.)
Later that day, lkkala net wwth Plaintiff and inforned hi mthat
t he nedi cal docunentation provided was i nadequate because it did
not cover all dates of absence and did not clear himto return to
work. (ld. at 9.) Ilkkala provided Plaintiff with Sears’ “Leave
Medical Certification Fornf docunments which Plaintiff was

required to have his doctors conplete. (1d.; see also Def.’s

Mt. Summ J. Ex. D-8.) Plaintiff was sent honme from work and
i nformed that he needed to obtain proper docunentation before he
could return. (Pl.”s Resp. Mot. Summ J. Ex. A at 3.)

Plaintiff asserts that he left work and i mmedi ately
took the forns to his doctors. (Pl.’ s Dep. 161:18-22.)
Plaintiff further alleges that Dr. Squadrito returned the

conpleted formto Sears by fax on February 15 and the Horsham

" These docunents appear insufficient on their face to
justify Plaintiff’s absences. Dr. Squadrito’s docunentation
merely states that Plaintiff was treated for prostate cancer in
2005 and provides no information relevant to the current tine
period. (See Def.’s Mot. Summ J. Ex. C8,9.) The Horsham
Clinic docunents nerely denonstrate that Plaintiff was
hospitalized from January 24 through January 30, 2008. (See id.)
None of the docunents relate to any absences outside of the
hospi talization period.
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Cinic returned the conpleted formto Sears on February 21. 8
(Pl.”s Resp. Mot. Summ J. at 9.)

Approxi mately one week after Plaintiff was given the
Sears forns, lkkala sent Plaintiff a warning |etter which
detail ed the need to docunent and substantiate unexcused absences
for a range of dates that occurred before, during, and after
Plaintiff’s hospitalization. (Def.’s Mot. Summ J. at 13, Ex. D
2.) Also, the letter stated that the docunentation provided to
date was insufficient and Plaintiff had forty-eight (48) hours to
provi de adequate docunentation or face termnation. (1d.)
Plaintiff clains that he was confused by the dates contained
within the letter; nevertheless, Plaintiff concedes that he did
not clarify any confusion over said dates with I kkala. ( See
Pl.'s Dep. 169:7-17.)

Plaintiff contends that he was in constant contact with
| kkal a t hroughout this tinme period and that he provided | kkal a
with regular updates. (Pl.’s Resp. Mot. Summ J. Ex. A-2.)

However, Plaintiff did not return to work fromthe tine he was

8 The formsubmtted by Dr. Squadrito was |largely
i nconpl ete and indicated that Plaintiff did not have a serious
health condition. (See Def.’s Mot. Sunm J. Ex. D-8.) The
Horsham Cinic formwas conpleted by Plaintiff’s treating
physi ci an, Dr. Denise Senyk, and indicated that Plaintiff had
experienced a serious health condition fromJanuary 24 through
January 30, 2008. (See id. at Ex. D-9.) More inportantly, the
formindicated that Plaintiff, as of January 30, 2008, was: (1)
not required to work intermttently or on a reduced schedule as a
result of his condition; (2) not medically required to be absent
fromwork intermttently or on a reduced basis for treatnment; and
(3) not incapacitated. (See id.)
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sent honme on February 11 and, as of February 26, 2008, Plaintiff
had not provided sufficient docunentation regarding all of his
absences. (Def.’s Mot. Summ J. at 15.) Accordingly, Plaintiff
was term nated on February 26, 2008 for unexcused absences and

for failing to provide adequate nedi cal docunentation. (1d.)

1. LEGAL STANDARDS
A SUWARY JUDGVENT
Summary judgnent is appropriate when the noving party
can “show that there is no genuine issue as to any material fact
and that the novant is entitled to judgnent as a matter of law.”

Fed. R CGv. P. 56(c); see also Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 247 (1986); Elassaad v. I|Independence Air, Inc., 604

F.3d 804, 808 (3d Cir. 2010). A fact is “material” if its

exi stence or non-existence would affect the outcone of the suit
under governing |aw. Anderson, 477 U. S. at 248. An issue of
fact is “genuine” when there is sufficient evidence fromwhich a
reasonable jury could find in favor of the non-noving party
regardi ng the existence of the fact. |1d. at 248-49. At the
sumrmary judgnent stage, a court “resolve[s] all factual disputes
and drawfs] all reasonable inferences in favor of the non-noving

party.” Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135,

140 (3d Gr. 2004).
Where the non-noving party bears the burden of proof at
trial, the novant may discharge its initial burden “by ‘show ng’

that there is an absence of evidence to support the non-noving
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party’s case.” 1d. (internal citations omtted). Once the
novant has done so, the non-noving party “nust set forth specific

facts that reveal a genuine issue of material fact.” Kirleis v.

D ckie, McCaney & Chilcote, P.C. , 560 F.3d 156, 161 (3d Gr.

2009) (citing to Fed. R CGv. P. 56(e)(2) (“an opposing party nay
not rely nmerely on allegations or denials in its own pleadings;
rather its response nmust . . . set out specific facts showi ng a
genui ne issue for trial”)). “If the non-noving party ‘fails to
make a showi ng sufficient to establish the existence of an

el ement essential to [the non-noving party’s] case, and on which
[the non-noving party] will bear the burden of proof at trial,
summary judgnent is proper as such a failure ‘necessarily renders

all other facts immterial.’” Jakimas v. Hoffman La Roche, Inc. ,

485 F. 3d 770, 777 (3d Cr. 2007) (quoting Celotex Corp. v.

Catrett, 477 U. S. 317, 322-23 (1986)).
B. McDONNELL DOUGLAS FRAMEWORK
In the absence of direct evidence, the Third Grcuit
applies the famliar burden-shifting franework set forth in

McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973), to

discrimnation and retaliation clains under the ADA and the FM.A.

See, e.q., Hohider v. United Parcel Serv., Inc., 574 F.3d 169,

192 (3d Cir. 2009) (applying to ADA discrimnation claim;
Wllianms v. Phila. Hous. Auth. Police Dep’t, 380 F.3d 751, 760

(3d Gr. 2004) (applying to ADA retaliation claim; Conoshenti,

364 F.3d at 146-47 (applying to FMLA retaliation clainm. Under

t he McDonnell Douglas framework, a plaintiff first bears the
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burden of establishing a prima facie case of discrimnation. 411

US at 802. If the plaintiff offers sufficient proof of a prinma
facie case, the burden then shifts to the defendant “to
articulate sonme legitimte, nondiscrimnatory reason for the

[ adverse enpl oynent action.]” 1d. Once the defendant

articulates a legitimte, nondiscrimnatory reason, the burden
returns to the plaintiff who nust then prove by a preponderance

of the evidence that the proffered reason was not a true reason,
but rather is a pretext for discrimnation. 1d. at 804.

To denonstrate pretext, a plaintiff nust “point to sone
evi dence, direct or circunstantial, fromwhich a factfinder could
reasonably either (1) disbelieve the enployer’s articul ated
| egitimate reasons; or (2) believe that an invidious
discrimnatory reason was nore |likely than not a notivating or

determ nati ve cause of the enployer's action.” Tonasso v. Boeing

Co., 445 F.3d 702, 706-07 (3d Gr. 2006) (quoting Fuentes v.

Perskie, 32 F.3d 759, 763 (3d Gr. 1994)). 1In other words, a
plaintiff must “denonstrate such weaknesses, inplausibilities,
i nconsi stenci es, incoherencies, or contradictions in the
enployer's proffered legitimate reasons for its action that a
reasonabl e factfinder could rationally find them ‘unworthy of
credence,’ and hence infer ‘that the enployer did not act for
[the articulated legitimate,] non-discrimnatory reasons.’” |d.
(quoting Fuentes, 32 F.3d at 765).

Al t hough i nternedi ate burdens shift back and forth,

“[t]he ultimate burden of persuading the trier of fact that the
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defendant intentionally discrimnated against the plaintiff

remains at all times with the plaintiff.” Tex. Dep’'t of Comm

Affairs v. Burdine, 450 U S. 248, 253 (1981).

I11. LEGAL ANALYSI S

A FMLA CLAI M

The FMLA was enacted to “bal ance the demands of the

wor kpl ace with the needs of famlies” and “to entitle enpl oyees
to take reasonabl e | eave for nedical reasons” while doing so “in
a manner that accommobdates the legitinmate interests of
enpl oyers.” 29 U S.C. 8§ 2601(b)(1)-(3). The FM.A benefits
enpl oyees in two ways: (1) it provides substantive rights and a
cause of action agai nst enployers who interfere with those
rights; and (2) it provides protection by prohibiting an enpl oyer
fromretaliating agai nst an enpl oyee who exercises their rights.

See Callison v. Gty of Phila., 430 F.3d 117, 119 (3d G r. 2005).

Accordingly, an enployee nmay bring either an interference claim
or a retaliation claimunder the FM.A.

Plaintiff alleges that Defendant retaliated against him
for taking an FMLA | eave of absence. The Court anal yzes this

cl ai munder the MDonnell Douglas franework.

1. PRI MA FACI E CASE

First, a plaintiff nust establish a prinma facie case by

denmonstrating that: (1) he is protected under the FM.A; (2) he
suffered an adverse enpl oynent action; and (3) there was a causa

connection between exercising an FMLA right and the adverse
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enpl oynent action. See Conoshenti, 364 F.3d at 135.

a. Eligibility
The FMLA only protects eligible enployees and, to be
eligible, an enployee nust: (1) have been enployed “for at |east
twelve (12) nonths by the enployer with respect to whom | eave is
requested;” and (2) have worked “for at l|least 1,250 of service
W th such enployer during the previous 12-nonth period.” 29

US. C 8 2611(2)(A); see also Sinacole v. iGate Capital , 287 F.

App’ x 993, 996 (3d G r. 2008) (dismssing claimwhere enpl oyee

did not nmeet FMLA m ni mum hour requirenent); Dorneyer v. Conerica

Bank-111., 223 F.3d 579, 582 (7th Cr. 2000) (holding FM.A rights
are conferred only on those who neet eligibility requirenents).
Plaintiff concedes that he does not neet the statutory
requirenents of eligibility. (Pl.’s Dep. 202:3-4 (stating “I
hadn’t been there 12 nonths”); id. at 199:19-21 (adm ssion of
fact by Plaintiff’s counsel).) Plaintiff clainms, however, that
Def endant acted in a manner that led himto believe he was
el igible under the FMLA and that Defendant shoul d be estopped
fromnow disclaimng his eligibility. (Pl.”s Resp. Mdt. Dis. at
3-6.) In short, Plaintiff argues for application of the doctrine

of equitable estoppel.® (ld.)

° Equitable estoppel is “a defensive doctrine preventing
one party from taking unfair advantage of another when, through
fal se | anguage or conduct, the person to be estopped has induced
anot her person to act in a certain way, with the result that the
ot her person has been injured in sone way.” Black’'s Law
Dictionary (8th ed. 2004). The doctrine seeks to avoid injustice
when “one person nakes a definite representation of fact to
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Plaintiff cautions that “little case | aw exists
di scussing whether . . . equitable estoppel applies” in the
context of an FMLA retaliation claim (Pl.’s Resp. Mot. Summ J.
at 49.) In fact, he has identified none and the Court’s
i ndependent research has not |ocated any authority in support of
this novel proposition.® Accordingly, the Court declines to go
where no court has gone before.

Under these circunstances, Plaintiff fails to satisfy

the first elenent of a prima facie case.' Therefore, granting

anot her person having reason to believe that the other will rely
upon it and the other in reasonable reliance upon it does act.”
Heckler v. Cmy. Health Servs. of Crawford County, Inc., 467 U S.
51, 59 (1984). An inplicit requirenent is that the party

cl ai m ng equitable estoppel “nust have relied on its adversary’s
conduct ‘in such a manner as to change his position for the
worse.'” 1d.

0 pPlaintiff’s equitable estoppel argunent is prem sed on
docunents given to himon February 11, 2008 which he
characterizes as FMLA forns. Even assum ng, arquendo, that those
docunents actually constituted a m srepresentation, Plaintiff
fails to denonstrate detrinental reliance on those docunents.
Plaintiff seeks to apply equitabl e estoppel where the detrinental
reliance occurred before the m srepresentation, yet fails to
argue why the Court should alter the tenporal requirenents in
such a manner. Accordingly, Plaintiff cannot satisfy the
el enents of equitable estoppel, i.e. that a m srepresentation of
fact occurred prior to his | eave of absence.

11 Even assum ng, arguendo, that Plaintiff establishes
eligibility, he still fails to prove a causal connection between
his | eave of absence and his term nation. At best, Plaintiff
infers a causal connection due to the tenporal proximty of the
two events, but “the nere fact that an adverse enpl oynent action
occurs after [a protected activity] wll ordinarily be
insufficient to satisfy the plaintiff’s burden.” Robinson v.
City of Pittsburgh, 120 F.3d 1286, 1302 (3d G r. 1997).

Plaintiff must produce affirmative evidence to survive sunmary
j udgnent, which he has not done, and, thus he fails to establish
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Def endant’s notion for summary judgnent as it relates to his FM.A
claimis appropriate.

B.  ADAY/ PHRA™ CLAI M5

The ADA makes it unlawful for an enployer to

“discrimnate against a qualified individual on the basis of
disability in regard to [enploynent].” 42 U S.C. § 12112(a).
Al so, the ADA prohibits an enployer from “discrimnat[ing]
agai nst any individual because such individual has opposed any
act or practice nmade unlawful by [the Act] or because such
i ndi vi dual has nmade a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or
hearing under this chapter.” 42 U S.C. 8§ 12203(a). The forner
provi sion prohibits discrimnation on account of a person’s
disability while the latter prohibits retaliation against a
person who engages in a protected activity.

Discrimnation and retaliation clains are distinct

the third elenent of a prima facie case.

2 The Court notes that in 2008, Congress anended the ADA
to broaden the scope of protection avail able under the ADA. ADA
Amendnent s Act of 2008 (the “ADAAA’), Pub. L. No. 110-325, 122
Stat. 3553, 3553-59 (2008) (effective January 1, 2009). Al though
Def endant stipulates that Plaintiff is disabled for purposes of
this notion, the ADAAA is inapposite because courts apply the | aw
as it stood when the conpl ai ned-of acts occurred. See Landgr af
v. USI FilmProds., 511 U S. 244, 265 (1994).

13 Pennsyl vania courts generally interpret the PHRA in
accord with its federal counterparts and therefore, our
di sposition of Plaintiff’'s ADA clains applies with equal force to
his PHRA clainms. See Rinehiner v. Centolift, Inc., 292 F.3d 375,
382 (3d Gir. 2002).
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causes of action with separate elenents, and both aimto prevent
different types of harm It is not clear fromthe record under
whi ch provision Plaintiff pursues his clainms. For the sake of
conpl eteness, the Court will analyze Plaintiff’s clainms under
bot h provisions.

1. DI SCRI M NATI ON CLAI M5

Plaintiff alleges that he was subject to disparate
treat mnent because of his disability. The Court anal yzes these

cl ai n8 under the MDonnell Dougl as franeworKk.

a. Pri ma Faci e Case

First, a plaintiff nust establish a prinma facie case by

denmonstrating that: (1) he is a disabled person within the
meani ng of the ADA; (2) he is otherwise qualified to performthe
essential functions of the job, with or wi thout accommobdati on;
and (3) he has suffered an adverse enploynent action as a result

of his disability. See Turner v. Hershey Chocolate U.S., 440

F.3d 604, 611 (3d G r. 2006).
The parties dispute whether Plaintiff is actually

ot herwi se qualified and coul d establish the second el enent of a

4 Although Plaintiff refers to a “failure to accommbdat e”
in his conplaint, the record is clear that he could not establish
a prinma facie case for this type of claim To establish a prim
facie case, a plaintiff nmust prove that an acconmobdati on was
requested. See Taylor v. Phoenixville Sch. Dist., 184 F.3d 296,
319-20 (3d Gr. 1999) (“the enployer nust know of both the
disability and the enpl oyee’s desire for accomodation”).
Plaintiff admts that he never requested an accommobdati on and,
therefore, a failure to accomodate claimwould fail. (See Pl.’s
Dep. 102:16-24.)
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prina facie case. However, the Court need not decide whet her

Plaintiff establishes the second el enent because, assum ng,

arguendo, that Plaintiff nade a prinma facie show ng, his clains

woul d neverthel ess fail under the third prong of the MDonnel
Dougl as franework. Specifically, Plaintiff fails to adduce
sufficient evidence to show that Defendant’s |egitimate,
nondi scrim natory reasons are pretextual.
b. Burden Shift
Assum ng, arguendo, that Plaintiff has established a

prina facie case, the burden shifts to Defendant who nust

articulate a legitimate, nondiscrimnatory reason for the adverse
enpl oynent action. The Court finds Defendant has articul ated
such reasons.

Plaintiff was term nated on February 26, 2008 for
unexcused absences and for failure to provide proper nedical
docunentation. (Def.’s Mot. Summ J. at 15-17.) From January 24
t hrough February 26, 2008, Plaintiff reported to work on only one
day - February 11. Although Plaintiff provided adequate
expl anation for his absences during his hospitalization, he does
not provide any reason, justification, or excuse to explain why
he worked only one day followng his rel ease fromthe Horsham
Cinic. Defendant asserts that Plaintiff was term nated because
hi s unexcused absences were in violation of the enpl oynent policy
requiring “[r]egular and consistent attendance . . . [as]
essential [to] enploynent.” (Enploynment Policy, Def.’s Mot.

Sunm J. Ex. B-5.)
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Accordi ngly, Defendant has articulated |egitinate,

nondi scrimnatory reasons for Plaintiff’s termnation
C. Pr et ext

Once Defendant has articulated |egitinmate,
nondi scrimnatory reasons, the burden returns to Plaintiff who
must prove, by a preponderance of the evidence, that Defendant’s
reasons are a pretext. The Court finds that Plaintiff has not
met hi s burden.

To prove pretext Plaintiff nust “point to sone
evi dence, direct or circunstantial, fromwhich a factfinder could
reasonably either (1) disbelieve the enployer's articul ated
| egitimate reasons; or (2) believe that an invidious
discrimnatory reason was nore |likely than not a notivating or
determ native cause of the enployer's action.” Tonmasso, 445 F.3d
at 706-07. Plaintiff clains that Defendant’s articul ated reasons
are “downright false and not worthy of credence” and that a
genui ne issue of fact exists regarding the nunber of and reason
for his absences prior to his hospitalization. (See Pl.’s Resp.
Mot. Summ J. at 42-46.) However, Plaintiff proceeds to refute
only the allegations of absences prior to his hospitalization on
January 24, 2008. (ld.)

The | ack of expl anation regardi ng the post-
hospitalizati on absences, which standing al one were sufficient to
justify his termnation, proves fatal to Plaintiff’s clains.

See, e.q., MKennon v. Nashville Banner Pub. Co., 513 U S. 352

(1995) (standing for a broader proposition that an enpl oyer’s
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liability ends when it has a valid reason for an adverse

enpl oynent decision); Kautz v. Met-Pro Corp., 412 F.3d 463, 467

(3d Gr. 2005) (“plaintiff’s evidence rebutting the enployer's
proffered legitinmate reasons nust allow a factfinder reasonably
to infer that each of the enployer's proffered non-discrimnatory
reasons . . . was either a post hoc fabrication or otherw se did

not actually notivate the enpl oynent action”) (quoting Fuentes,

32 F.3d at 764) (enphasis in original); Logue v. Int’l Rehab
Assoc., Inc., 837 F.2d 150, 155 (3d G r. 1988) (“the falsity of

one [reason] does not necessarily justify finding the remaining
articul ated reasons pretextual”). In other words, the Third
Circuit requires a “plaintiff[] to present evidence contradicting
the core facts put forward by the enployer as the legitimte
reason for its decision,” which Plaintiff here does not do.

Kautz, 412 F.3d at 467.

In this case, Plaintiff ignores his post-
hospitalizati on absences and apparently presunes that working
only one day over the span of a nonth does not warrant
expl anation or discussion. Wile true that Plaintiff’s
hospitalizati on absences were excused and he disputed the
veracity of his pre-hospitalization absences, the fact remins
that after January 24, 2008 Plaintiff reported to work on only
one occasion before his term nation and does not provi de any
expl anation as to why. Accordingly, Plaintiff does not produce
sufficient evidence to find Defendant’s legitimate,

nondi scrim natory reasons unworthy of credence and, thus
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pr et ext ual .
d. Concl usi on
Even assum ng, arguendo, that Plaintiff establishes a

prinma facie case, he fails to adduce sufficient evidence to show

that Defendant’s |legitimte, nondiscrimnatory reasons are a
pretext. Accordingly, granting Defendant’s notion for sunmary
judgnent as it relates to all discrimnation clains is
appropri ate.

2. RETALI ATI ON CLAI MB*®

Plaintiff alleges that he was retaliated agai nst
because he disclosed the existence of his disability. The Court

anal yzes these clains under the MDonnell Douglas franeworKk.

a. Pri ma Faci e Case

First, a plaintiff nust establish a prinma facie case by

denmonstrating that: (1) he engaged in a protected activity; (2)
there was an adverse enpl oynent action either contenporaneous
with or inmmediately after the protected activity; and (3) there
is a causal connection between the protected activity and the

adverse enpl oynent action. See WIllians, 380 F.3d at 759.

i Protected Activity
Wth respect to a protected activity, the ADA prohibits
retaliation against any “individual [who] has opposed any act or

practi ce made unlawful by this chapter or because such individual

15 An ADA retaliation claimmy be brought by any
i ndi vi dual who engages in a protected activity, regardl ess of
whet her they are disabled. See Shellenberger v. Summt Bancorp,
Inc., 318 F.3d 183, 191 (3d Cir. 2003).
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made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this chapter.”
42 U.S. C. § 12203(a).

Plaintiff concedes that he did not request an
accommodati on and does not claimto have filed an ADA conpl ai nt.
(Pl.”s Resp. Mot. Summ J. at 48; Pl.’s Dep. 102: 16-24.)
Nonet hel ess, Plaintiff avers that he engaged in protected
activity when he inforned I kkala that he suffered from Bi pol ar |
Disorder. (Pl.”s Resp. Mot. Summ J. at 48.) Plaintiff,
however, does not point to any authority which provides that an
enpl oyee who notified his enployer that he is disabled, wthout
nore, was found to have engaged in a protected activity under the
ADA. Furthernore, the Court’s independent research has not
| ocated any case law to support Plaintiff’s position.

On the contrary, Plaintiff’s proposition would belie
Third Crcuit case law requiring an enpl oyee to provide the
enpl oyer with both notice of the disability and a request for an

accommodati on. See, e.q., Colwell v. Rte Ald Corp., 602 F.3d

495, 506 (3d GCr. 2010) (“the enployee ‘nust nake clear that

[ he/ she] wants assistance for his or her disability ”) (internal

citations omtted); Taylor, 184 F.3d at 313 (al though enpl oyee’s
request “does not have to be in witing, be nade by the enpl oyee,
or formally invoke the words ‘reasonabl e accommodati on,

t he enpl oyer nust know of both the disability and the enpl oyee’s

desire for accommpdation”) (enphasis added). Plaintiff sinply

declaring that he has Bipolar | D sorder, or even that he is
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di sabl ed, without nore, is insufficient to constitute a protected
activity under the ADA

Accordingly, Plaintiff fails to establish the first

6

el enent of a prima facie case for retaliation.!® Therefore,

granting Defendant’s notion for sunmmary judgnent as it relates to

all retaliation clainms is appropriate.

| V.  DEFENDANT’ S MOTI ON FOR LEAVE TO FI LE A REPLY AND PLAI NTI FF S
MOTI ON TO STRI KE DEFENDANT’ S REPLY BRI EF

Def endant has noved for leave to file a reply in
further support of its notion for summary judgnment. (Def.’s Mot.
Reply.) Defendant’s reply alleged, and pointed to facts of
record in support thereof, that Plaintiff’'s response to the
notion for sunmary judgnent contai ned a nunber of factual
i nconsi stencies. (See id.)

In response, Plaintiff noved to strike Defendant’s
reply. (Pl.’s Mot. Strike.) Plaintiff’s brief focuses on
denmonstrating that Defendant’s reply is unnecessary but fails to
directly refute the all eged inconsi stenci es.

Accordingly, the Court grants Defendant’s notion for

| eave to file a reply and denies Plaintiff’s notion to strike.

6 Even assum ng, arguendo, that Plaintiff establishes a
prima facie case, his clains still fail under the third prong of
the McDonnell Douglas framework. Specifically, Defendant has
articulated legitimate, nondiscrimnatory reasons for the adverse
enpl oynment action and, for the same reasons as descri bed above,
Plaintiff fails to adduce sufficient evidence to show that
Def endant’s legitimte, nondiscrimnatory reasons are a pretext.
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V. CONCLUSI ON

For the reasons descri bed above, Defendant’s notion for
summary judgnent and notion for |eave to file a reply are
granted. Plaintiff’s notion to strike is denied. An appropriate

order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN C. PRI GGE, : ClVIL ACTI ON
: NO. 09-175
Pl ai ntiff,
V.

SEARS HOLDI NG CORP

Def endant .

ORDER
AND NOW this 9th day of July, 2010, it is hereby
ORDERED t hat Defendant’s notion for summary judgnent (doc. no.
15) and notion to file a reply (doc. no. 19) are GRANTED
It is FURTHER ORDERED that Plaintiff's notion to strike

(doc. no. 20) is DEN ED

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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